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Nora Gierloff

From: Nancy Rogers <NRogers@Cairncross.com>
Sent: Friday, April 12, 2019 12:43 PM
To: Minnie Dhaliwal; Nora Gierloff
Subject: Vesting and the CAO/SMP updates

Hi Minnie and Nora –  
 
I ask that you add this comment to the CAO/SMP updates.   
 
You have my letter dated April 10, 2019 regarding potential revisions to vesting language for the CAO issues.  During last 
night’s hearing on the CAO, Minnie explained that the vesting language in the CAO was not linked to any shoreline 
permits.  If that is true, and in light of State law that gives a Shoreline permit a 5 year term, subject to possible 
extension, I recommend that the City add a vesting provision to the Shoreline regulations.  The provision to add to the 
Shoreline regulations would assure that in the situation where a project is staged or phased into first land development, 
followed by a building permit (or permits), those later building permits are vested to the version of the shoreline 
regulations that were in effect when the land development permits were applied for.   
 
Let me know if you have questions.   
 
Thanks, 
Nancy 
 
CH& | Nancy Bainbridge Rogers 
Attorney 
Cairncross & Hempelmann 
524 Second Avenue | Suite 500 | Seattle, WA 98104-2323 
d: 206-254-4417 | f: 206-587-2308 
NRogers@cairncross.com | www.cairncross.com | Bio 
 
Ranked by Best Lawyers since 2016 and Chambers USA 2018 in the area of Washington State Real Estate: 
Zoning/Land Use.  
CH& is a member of Mackrell International, a Global Network of Independent Law Firms.  
 
This email message may contain confidential and privileged information. If you are not the intended recipient, please contact the sender by reply email 
and delete the original message without reading, disclosing, or copying its contents.  

       
  

CAUTION: This email originated from outside the City of Tukwila network. Please DO NOT open attachments or click 
links from an unknown or suspicious origin. 
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JAMI L. BALINT 
DID:  (206) 676-7076 
EMAIL:   jamib@summitlaw.com 
 
 
Via USPS and electronic mail to: 
shoreline@tukwilawa.gov  
 
April 11, 2019 
 
 
SMP Periodic Update 
Department of Community Development 
6300 Southcenter Blvd., #100 
Tukwila, WA 98188 
 
Re: Periodic Review of Shoreline Master Program 

To whom it may concern: 
 
The following comments are provided on behalf of Karen Danieli and Joseph R. Desimone, co-
trustees under the Last Will and Testament of Giuseppe Desimone, deceased, and as co-trustees 
under the Last Will and Testament of Assunta Desimone, deceased, Richard L. Desimone Jr., 
Joseph R. Desimone, and the Katherine Desimone Generation Skipping Trust (referred to herein 
collectively as the “Desimones”).  The Desimones own several shoreline properties within the 
City and are particularly concerned with the non-conforming use provisions of the shoreline 
management development regulations.  In general, the Desimones are pleased with the proposed 
amendments to the Shoreline Master Program and the shoreline development regulations. The 
proposed updates make it easier to understand the relationship between the Master Program and 
the development regulations, and make it easier to understand the permitted uses. Though the 
Desimones are in support of all of the proposed amendments, they ask that the City consider 
some revisions to further clarify the rights of non-conforming uses and structures, and to address 
matters of safety and security. 
 
In particular, the Desimones ask that the following revisions be incorporated into the amendment 
to TMC 18.44: 
 
Limits on Maintenance and Repairs of Non-Conforming Structures. TMC 18.44.130(e)(2)(a)(2) 
limits the value of repairs that may be made to non-conforming structures to those that do not 
cost more than 50% of the value of the structure in a 3-year period. The result of this limitation 
is non-conforming structures being left vacant because they cannot be improved sufficiently to 
make them marketable.  The intent of the limit may be to phase out non-conforming structures 
to allow the shoreline to be restored to a natural state as part of redevelopment of the property, 
but, particularly for properties that have no developable area outside the shoreline buffer, such 
restoration is not occurring because there is no redevelopment potential. The development 
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regulations should be changed to allow repair and maintenance of non-conforming structures, 
without cost limits, so long as the work does not increase the degree of non-conformity (an 
approach used by the City of Auburn), or revise the applicable provision as follows: 
 

If the structure is located on a property that has no reasonable development potential 
outside the shoreline buffer, there shall be no limit on the cost of alterations.  If the 
structure is located on a property that has reasonable development potential outside the 
shoreline buffer, the cost of the alterations may not exceed an aggregate cost of 50% of 
the value of the building or structure in any 3-year period based upon its most recent 
assessment, unless the amount over 50% is used to make the building or structure more 
conforming, or is used to restore to a safe condition any portion of a building or 
structure declared unsafe by a proper authority.  

 
Bridges 
It isn’t clear if a bridge is considered a structure that is entitled to the non-conforming rights of 
TMC 18.44.130(e)(2)(a)(2). The non-conforming structure section should be revised to expressly 
include private bridges, and maintenance, repair or replacement of existing private bridges should 
be allowed without a limit on the cost of the repairs, and without necessitating a conditional use 
permit.  Given the time and expense associated with a conditional use permit, the code as written 
could have the unanticipated consequence of private bridge-owners delaying repairs.  To promote 
public health and safety, the code should allow an expedited process for repair or replacement of 
existing private bridges.  King County allows bridge maintenance and repair without a 
conditional use permit and the City of Auburn allows bridges as permitted outright. Please 
consider the following addition to the existing TMC 18.44.130(e)(2)(a)(2): 
 

Maintenance, repair or replacement of an existing private bridge is allowed, without a 
conditional use permit, when the maintenance, repair or replacement does not involve the 
use of hazardous substances, sealants or other liquid oily substances, and provided the 
location of a replaced bridge may not encroach further into the shoreline buffer than the 
existing bridge. 

 
TMC 18.44.030 – Fences 
Fencing is an important element of keeping certain commercial and industrial properties secure, 
both for the safety of the public and for the security of goods and materials that may be stored on 
the property. The City is taking a positive step in conditionally allowing fencing in the shoreline 
buffer, but the 4-feet height limit is little more than aesthetically pleasing.  For non-conforming 
uses existing in the shoreline buffer, where paved storage and parking areas already encroach 
into the buffer, a maximum height of 6-feet should be allowed. The City may understandably 
want to prevent fencing as high as 6-feet in areas adjacent to public pedestrian paths, so perhaps 
the code can be revised to require a minimum 20-foot setback in areas adjacent to a public 
pedestrian path.  Any concerns about aesthetic impacts associated with fencing can be addressed 
through the conditional use permit process, and with the shoreline design guidelines, but the code 
should at least provide a process for the City to consider, on a case-by-case basis, fencing up to 
6-feet high.  Allowing fencing of the perimeter of existing non-conforming uses will make such 
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properties more marketable and result in revenue generation for the City and property owners 
without additional encroachment into the shoreline buffer. Please consider the adding the 
following provision to your proposed revision to 18.44.030: 
 

The maximum height of the fence along the shoreline shall not exceed four feet, except 
a maximum height of six feet may be allowed to ensure public safety and security of 
property, and so long as the fence is located directly adjacent to existing paved areas, and 
the fence shall not extend waterward beyond the top of the bank. Chain-link fences must 
be vinyl coated. 

  
Non-Conforming Parking Lots 
 The proposed amendment to the non-conforming parking lot section of the development 
regulations are fully supported by the Desimones, however, the code should be further revised to 
address changes in parking lot areas associated with demolition of an existing structure. As 
currently proposed, there is the potential for a donut hole of gravel to be created around an 
otherwise paved (or paveable) non-conforming parking lot.  Consider, for example, the scenario 
where a property has a primary and an accessory structure as well as paved parking in the 
shoreline buffer.  If the accessory structure is demolished it isn’t clear if the area beneath the 
demolished structure can be paved.  If the area beneath the structure cannot be paved, the gravel 
donut hole is created. The code should expressly allow the area beneath an accessory structure 
to be paved if the accessory structure is demolished.  This change will not result in any increase 
in impervious surface, or any additional intrusion into the buffer, but will prevent the unintended 
consequence of stormwater pooling in the gravel donut hole. Please consider the following 
revision to your proposed TMC 18.44.130(g)(6)(d): 
 

The area beneath a non-conforming structure may be converted to parking lot area if the 
non-conforming structure is demolished. If no change in parking lot area is proposed, or 
if the area of a demolished structure is converted to parking lot area, a non-conforming 
parking lot may be upgraded to improve water quality or meet local, state, and federal 
regulations.  

 
Your consideration of the foregoing revisions is appreciated. 
 
Very truly yours, 
 
SUMMIT LAW GROUP PLLC 

 
Jami L. Balint 
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City of Tukwila Shoreline Management and Critical Areas Ordinance 2019 updates – comments from 
King County Noxious Weed Program 4/11/19 

 

What follows are the King County Noxious Weed Control Program’s comments on the City of Tukwila’s 
2019 Shoreline Management (Tukwila Municipal Code 18.44) and Critical Areas Ordinance (Tukwila 
Municipal Code 18.45) updates.  Our notes are in “Comments” to the right of the pertinent text. Questions 
about these comments should be sent to:  

Ben Peterson 
Aquatic Noxious Weed Specialist 
King County Noxious Weed Control Program 
(206) 477-4724 
ben.peterson@kingcounty.gov 
www.kingcounty.gov/weeds 

 

 

 
 
18.44.080060 Vegetation Protection and Landscaping      
A. Purpose, Objectives and Applicability. (Page 27) 

5. Minor Activities Allowed without a Permit or Exemption. 

a. The following activities are allowed without a permit or exemption: 
(1) Maintenance of existing, lawfully established areas of crop vegetation, landscaping 

(including paths and trails) or gardens within a regulated critical area or its buffer. Examples 
include, mowing lawns, weeding, harvesting and replanting of garden crops, pruning, and 
planting of non-invasive ornamental vegetation or indigenous native species to maintain the 
general condition and extent of such areas. Cutting down trees and shrubs within a buffer is not 
covered under this provision. Excavation, filling, and construction of new landscaping features, 
such as concrete work, berms and walls, are not covered in this provision and are subject to 
review; 

(2) Noxious weed control within vegetative buffers, if work is selective only for noxious 
species; is done by hand removal/spraying of individual plants; spraying is conducted by a 
licensed applicator; and no area-wide vegetation removal or grubbing is conducted. Control 
methods not meeting these criteria may still apply for a restoration exemption, or other 
authorization as applicable. 

 
 
 
D. Vegetation Management in the Shoreline Jurisdiction. The requirements of this section apply to 
all existing and new development within the shoreline jurisdiction. (Page 33) 
 
3. Use of pesticides. 

a. Pesticides (including herbicides, insecticides, and fungicides) shall not be used in the shoreline 
jurisdiction except where: 

Commented [PB1]: This is nicely worded.  You may want 
to add that the “licensed herbicide applicator” needs to 
have the required aquatic herbicide permits from WA 
Ecology if the application occurs in a an aquatic site. 
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(1) Alternatives such as manual removal, biological control, and cultural control are not 
feasible given the size of the infestation, site characteristics, or the characteristics of the 
invasive plant species; 
(2) The use of pesticides has been approved through a comprehensive vegetation or pest 
management and monitoring plan; 
(3) The pesticide is applied in accordance with state regulations; 
(4) The proposed herbicide is approved for aquatic use by the U.S. Environmental 
Protection Agency; and 
(5) The use of pesticides in the shoreline jurisdiction is approved in writing by the City 
and the applicant presents a copy of the Aquatic Pesticide Permit issued by the 
Department of Ecology or Washington Department of Agriculture. 

 
 
18.45.70 Sensitive Area Critical Area Permitted Uses Activities 
A. General Uses Activities. The uses set forth in this entire section, including subsections A. through D, 
and the following general uses, may be located within a sensitive area or buffer, activities are outright 
permitted generally exempt from TMC Chapter 18.45. These activities are still subject to the provisions 
of TMC Chapter 21.04 and of the mitigation requirements of TMC Chapter 18.45this chapter, if 
applicable: 

6. Voluntary native revegetation and/or removal of invasive species that does not include use of 
heavy equipment or herbicide.  (Page 18-141) 
 
 

18.45.158 Vegetation Protection and Management in Critical Areas and their buffers  
B. Vegetation Retention and Replacement. 

3. Invasive vegetation (blackberry, ivy, laurel, etc.) may be removed without a permit if removal 
does not utilize heavy equipment or herbicide. Invasive vegetation removal on steep slopes 
requires prior City Approval (Page 18-161) 
 

 
D. Plant Materials Standards- For any new development, redevelopment or restoration in a Critical Area, 
invasive vegetation must be removed, and native vegetation planted and maintained in the Critical Area 
and its buffer. 

3. Removal of invasive species shall be done by hand or with hand-held power tools. Where not 
feasible and mechanized equipment is needed, the applicant must obtain permission and permit 
prior to work being conducted. Removal of invasive vegetation must be conducted so that the 
slope stability, if applicable, will be maintained. A plan must be submitted indicating how the 
work will be done and what erosion control and tree protection features will be utilized. Federal 
and State permits may be required for vegetation removal with mechanized equipment. 

 
E. Vegetation Management in Critical Areas. The requirements of this section apply to all existing and 
new development within critical areas.  

1.Trees and shrubs may only be pruned for safety, to maintain access corridors and trails by 
pruning up or on the sides of trees, to maintain clearance for utility lines, and/or for improving 
shoreline ecological function. No more than 25% may be pruned from a tree within a 36 month 
period without prior City review. This type of pruning is exempt from any permit requirements. 
2. Plant debris from removal of invasive plants or pruning shall be removed from the site and 
disposed of properly unless on site storage is approved by the Director. 
3. Use of pesticides. 

a. Pesticides (including herbicides, insecticides, and fungicides) shall not be used in the 
critical area or its buffer except where: 

Commented [PB2]: “…or a King County Noxious Weed 
Control Program Best Management Practices document” 

Commented [PB3]: Since herbicide use in shoreline and 
aquatic areas is already carefully regulated by the WA Dept. 
of Ecology and the WA Dept. of Agriculture, we feel that it is 
redundant and unnecessary to require additional approval 
from the City of Tukwila for use of this weed control 
method.  

Commented [PB4]: Often the use of herbicide by a 
licensed contractor (with permits as needed from the WA 
Dept. of Ecology and the WA Dept. of Agriculture) is the 
least disruptive method that can be used in critical areas 
(such as steep slopes, shoreline areas and wildlife habitats. 
Herbicide application is quiet, does not disturb the soil 
(which could cause erosion and expose more weed seeds to 
growth), and can be targeted at specific plants. 

Commented [PB5]: Often the use of herbicide by a 
licensed contractor (with permits as needed from the WA 
Dept. of Ecology and the WA Dept. of Agriculture) is the 
least disruptive method that can be used in critical areas 
(such as steep slopes, shoreline areas and wildlife habitats. 
Herbicide application is quiet, does not disturb the soil 
(which could cause erosion and expose more weed seeds to 
growth), and can be targeted at specific plants. 

Commented [PB6]: Often the use of herbicide by a 
licensed contractor (with permits as needed from the WA 
Dept. of Ecology and the WA Dept. of Agriculture) is the 
least disruptive method that can be used in critical areas 
(such as steep slopes, shoreline areas and wildlife habitats. 
Herbicide application is quiet, does not disturb the soil 
(which could cause erosion and expose more weed seeds to 
growth), and can be targeted at specific plants. 

Commented [PB7]: Per King County Noxious Weed 
Control Program guidelines, Regulated Noxious Weeds need 
to be disposed of in the landfill/trash and non-regulated 
noxious weeds can be disposed of in green waste or 
composted on site. 



(1) Alternatives such as manual removal, biological control, and cultural control 
are not feasible given the size of the infestation, site characteristics, or the 
characteristics of the invasive plant species; 
(2) The use of pesticides has been approved through a comprehensive vegetation 
or pest management and monitoring plan; 
(3) The pesticide is applied in accordance with state regulations; 
(4) The proposed herbicide is approved for aquatic use by the U.S. 
Environmental Protection Agency; and 
(5) The use of pesticides in the shoreline jurisdiction is approved in writing by 
the City and the applicant presents a copy of the Aquatic Pesticide Permit issued 
by the Department of Ecology or Washington Department of Agriculture. (Page 
18-164) 

 

Commented [PB8]: “…or a King County Noxious Weed 
Control Program Best Management Practices document” 

Commented [PB9]: Since herbicide use in shoreline and 
aquatic areas is already carefully regulated by the WA Dept. 
of Ecology and the WA Dept. of Agriculture, we feel that it is 
redundant and unnecessary to require additional approval 
from the City of Tukwila for use of this weed control 
method. 



 

April 11, 2019 
 
 
SMP Periodic Update 
Department of Community Development 
6300 Southcenter Bl. Suite 100 
Tukwila, WA 98188 
 

 
 

Re: City of Tukwila Shoreline Management and Critical Areas Ordinance 2019 updates – 
Comments from WRIA 9 

 
 
 
Dear City of Tukwila, 
 
Below are WRIA 9 staff comments on the City of Tukwila’s 2019 Shoreline Management 
(Tukwila Municipal Code 18.44) and Critical Areas Ordinance (Tukwila Municipal Code 18.45) 
updates.  

 
GENERAL COMMENTS:  

• We are encouraged to see various incentives being used to increase the likelihood that 
shoreline restoration activities will occur.  

 
• The Green/Duwamish River is a Shoreline of Statewide Significance. Jurisdictions 

along the river are obligated to manage this shoreline with consideration to the 
interests of their residents and all citizens of the state. We encourage the City to 
approach any suggested changes to this update with this responsibility in mind.  

  
• We commend the City for specifically referencing the 2005 WRIA 9 Salmon Habitat 

Plan that Tukwila ratified. The 2014 Duwamish Blueprint and the 2005 Salmon 
Habitat Plan are policy and programmatic guides for shoreline management in the city 
and should be used to guide shoreline restoration, protection, land use, and 
regulations.  WRIA 9 is currently updating the Plan to reflect new science, 
programmatic and policy changes, and capture completed and new high priority 
capital projects within the watershed. The updated plan is expected to be adopted in 
2020 by the Watershed Ecosystem Forum, followed by ratification by all the cities 
which are party to the WRIA 9 Interlocal Agreement.  We recommend including 
language that accommodates addendums and updates to the plan (e.g., Duwamish 
Blueprint), and any projects therein. WRIA 9 staff would be happy to assist in crafting 
appropriate language to include in this update.  

 
SECTION SPECIFIC COMMENTS:  

• Section 18.44.060 there is language about thinning restoration plantings under “4. 
Restoration Project Plantings”. We recommend adding language about the purpose of 
thinning for these densely planted restoration sites. The purpose should be to 
improve plant survival and health if dense planting is causing negative implications 
from competition.  
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• We strongly support the new language in 18.44.110 section H for time limits for 
revisions to shoreline permits.  Shoreline permits should not be treated as existing in 
perpetuity, and reasonable time limits like those being proposed should be instituted.  

 
• Section 18.44.040 for shoreline buffers allows the director to reduce buffer widths 

by 50% in some cases. Given Tukwila’s urban landscape, the existing required buffers 
are already below what is generally called for by existing Best Available Science for 
fully functioning riparian buffers.  Reducing the buffer by 50% is not founded in Best 
Available Science.  It appears this allowance is no longer allowed under the CAO, 
which covers smaller waterbodies, but has been retained in the SMP language.  Given 
that this language would mostly apply to a Shoreline of Statewide Significance, we 
encourage the City to apply the same standards as it uses for its CAO language instead. 

 
• Section 18.44.080 C describes a regional trail standard that is relatively wide. The 

regional trail noted is entirely appropriate for that setting, but given the number of 
trails that occur along streams and rivers and in natural areas, we encourage the City 
to consider adding two to three smaller width trail standards to address different 
circumstances.  At the lower end of trail widths, we encourage the City to consider a 
minimal width trail for natural areas. We note that King County Parks uses a 
backcountry trail standard in natural areas that accommodates single file foot 
traffic.  This type of standard has a minimal footprint and is one of the most 
appropriate approaches for minimizing impacts to critical areas and shoreline 
environments while still encouraging access.  Depending on the City’s park 
classification, it may be appropriate to consider another standard that falls between 
the regional standard and the backcountry standard.  

 
• Section 18.44.030, permitted uses matrix has new language around overwater 

structures.  Given the known ecological impacts associated with various forms of 
overwater structures, we strongly encourage the City to consider using a higher bar 
for that type of infrastructure and suggest changing “Piers, Docks, and other 
overwater structures” and “Vehicle bridges (private)” from a permitted use to the 
more rigorous conditional use category.  The City should also include provisions that 
address removal of overwater structures that may be necessary for habitat 
restoration. The same section changed recreation facilities, including boat launches, 
from a conditional use to a permitted use.  Given the impacts to a Shoreline of State 
Wide Significance, we strongly encourage the city keep the current conditional use 
designation and not change it to a permitted use.  

 
• WRIA 9 has been involved in several salmon habitat restoration projects in the lower 

Green and Duwamish Rivers of the City. As our partners acquire land for salmon 
habitat restoration or for mitigation, citizens frequently express the desire to 
incorporate boat launch facilities into habitat projects.  Grant funding for restoration 
projects does not allow for this type of use. If these recreation facilities are fundable, 
accommodating them in habitat restoration project design reduces the potential area 
and value of restoration. We strongly encourage the City to consider undertaking a 
comprehensive inventory of public access points within its shoreline jurisdiction and 
establish standards for appropriate levels of access, especially for more ecologically 
impactful types of access like boat ramps. We encourage the city to consider adding a 
policy statement in Section 10 of the SMP supporting this analysis be done between 
now and the next periodic update.  This type of information would temper partners’ 
expectations and help create transparency with the public.  
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Thank you for the opportunity to comment. Please direct any questions about these 
comments to me. My contact information is below.  
 
Sincerely, 
 

 
Suzanna Smith  
 
Suzanna Smith  
Habitat Projects Coordinator 
Green/Duwamish & Central Puget Sound Watershed (WRIA 9) 
201 South Jackson Street, Suite 600 
Seattle, WA 98104-3855 
susmith@kingcounty.gov  
Office: (206) 477-4641, Cell: (206) 305-1752 
 

mailto:susmith@kingcounty.gov

